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°? 
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APPEAL FROM THE UNITED STATES DISTRICT COU 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal is from a final order of the United States District 


Court for the District of Columbia, dismissing appellant's complaint to 
vacate an order of the District Court and for other relief 


, the complaint 
having been filed under Rule 60 (b) of the Federal Rules of Civil Procedure. 
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This Court's jurisdiction is invoked under the provisions of the 
Act of June 25, 1948, C-646, 62 Stat. 929, Title 28 U.S.C. §1291. 


STATEMENT OF THE CASE 


On February 17, 1959, the first three of the appellees named 
obtained an order of the District Court showing partial satisfaction 
of a judgment of record obtained by the appellant in that Court in 1953. 
The order of partial satisfaction was entered following summary pro- 
ceedings on the motion of the said appellees. The order was entered 
upon nothing more ‘than the self-serving affidavits of these appellees 
and Edward W. Chatterton who is, respectively, their former husband 
and their father, all parties in interest to whose benefit the showing of 
satisfaction inured. The affidavits did little more than allege the judg- 
ment had been satisfied as they contended. The appellant at that time 
in denying the partial satisfaction contended by the appellees, diligently 
sought to have these persons who were alleging payment brought before 
the court, and diligently sought an adversary trial of the issues. Appel- 
lant’s motion to this end was denied and this was affirmed on appeal to 
this Court. 


Appellant continued his efforts at investigation and subsequently 
discovered facts showing that the representations of payment contained 
in the affidavits, upon which the summary action of the District Court 
had been taken, were false and fraudulent. The after-discovered facts 
of fraud showed that at the time of filing the affidavits falsely alleging 
payment, the appellees had in fact a concealed agreement and scheme 
with Edward W. Chatterton and third persons in order to conceal from 
the Court and from the plaintiff facts showing that there was then in 
truth and in fact a sum in excess of $6,500.00 due the appellant on his 


judgment on which the said appellees were then representing nothing 


was due. 
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Upon discovery of this concealed and fraudulent arrangement the 
appellant filed an independent action in accordance with the provisions 
of Rule 60(b) of the Federal Rules of Civil eG vacate the order 
of partial satisfaction fraudulently obtained. The action sets forth facts 
of the after-discovered fraud and pleads additional facts showing unmis- 
takably a fraud perpetrated on the Court and on the appellant by the ap- 
pellees (not including the appellee Realty Title Insurance Co., Inc.) and 
others at the time of the summary motions proceedings leading to the 
entry of the order of partial satisfaction in the District Court. The facts 
pleaded show that such fraud had been successfully concealed notwith- 
standing the appellant's due diligence, and show that by the fraud the 
appellant has been prevented by the appellees concerned from having 
a fair, adversary trial of the issues, that the appellant has thereby been 
denied the right of fully and fairly presenting his case in the District 
Court, and that by strenuously opposing a trial of the issues in the 
District Court the appellees have succeeded in concealing their fraud 
until after entry of the order of partial satisfaction of appellant's judg- 
ment, (J.A.9). 


Following motions to dismiss by the appellees concerned, the 
appellant was granted leave to file an amended complaint and a second 


amended complaint to specify in greater detail some of the facts pleaded. 


This appeal is taken from the order dismissing the second amended com- 
plaint. (J.A. 8) 


STATUTES AND RULES 


Federal Rules of Civil Procedure. 
"Rule 60. Relief from Judgment or Order . . .| This rule does 
not limit the power of a court to entertain an independent action to 
relieve a party from a judgment, order or proceeding | . . or to 
set aside a judgment for fraud upon the court." 


‘STATEMENT OF POINTS 
I 


The court has inherent power to vacate judgments and orders for 
fraud upon the court. 


sa 


An order of court obtained by fraud that prevents a litigant from 
fully and fairly presenting his case and from having an adversary trial 
of the issues is extrinsic fraud for which an independent action brought 
under the provisions of Rule 60 of the Federal Rules of Civil Procedure 


is the proper remedy. 


SUMMARY OF ARGUMENT 


The amended complaint pleads facts showing that the three- 


appellees concerned have secured the entry of an order in the District 
Court by fraud upon the Court. The facts as pleaded show that the 
appellees have by their fraud prevented the appellant from fully present- 
ing his case, have prevented a full and fair adversary trial of the issues 
and have thereby prevented discovery of their fraud and misrepresenta- 
tions until after entry of the order of partial:satisfaction. The fraud is 
extrinsic fraud vitiating the order so obtained. The relief afforded is 

by an independent action pursuant to the provisions of Federal Rule 60(b), 
as is sought in this case, and the dismissal of the complaint as amended 
was error. 


ARGUMENT 


The facts appearing in the amended complaint show misrepresent- 
ations in affidavits filed by the appellees concerned and Edward W. Chat- 
terton, falsely alleging payment when they were in fact contriving to 
conceal from the Court the existence of a scheme and agreement they 
had in operation to avoid payment of the judgment and to obtain the order 
of partial satisfaction in fraud upon the Court. That they managed their 
scheme well and succeeded in carrying it out appears a the order of 
the Court entered in reliance upon their affidavits without any adversary 
trial of the issues. These facts are pleaded in the amended complaint. 


Rule 60(b) expressly provides that a judgment for fraud upon the 
court may be set aside by independent action. And as was stated in 
Universal Oil Products Co. v. Root Refining Co., 328 U.S. 575, 580-581, 


66 S.Ct. 1176, 90 L.Ed. 1447. "The inherent power of a federal court to 
investigate whether a judgment was obtained by fraud is beyond question." 


The facts pleaded further show that the appellant! has been denied 
a fair adversary trial, that he was deprived of his judgment by an order 
of partial satisfaction entered as the result of the appellees' fraud which 
prevented the appellant from fully presenting his case and prevented a 
fair adversary hearing on the issues of payment. 


Circumstances such as these have long constituted a cause for 
setting aside orders and judgments on equitable principles. "It is a 
well settled doctrine of the equitable jurisdiction," says Pomeroy, 
Equity Jurisprudence, "that where the legal judgment was obtained or 
entered through fraud, mistake or accident, or where the defendant in 
the action, having a valid legal defense on the merits, was prevented in 
any manner from maintaining it by fraud, mistake or accident, and there 
has been no negligence, laches or other fault on his part, or on the part 
of his agents, then a court of equity will interfere at his suit, and 
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restrain proceedings on the judgment which cannot be conscientiously 
enforced. The ground for the exercise of this jurisdiction is that there 
has been no fair, adversary trial at law."" 5 Pomeroy, Equity Jurisprud- 
ence (Equitable Remedies, 2nd Ed.) pages 4671, 4672. 


In discussing 'the relief that will be granted for extrinsic fraud by 


independent action under Federal Rule 60, Moore's Federal Practice 


(Vol. 7, p. 610) makes this comment: "Fraud is extrinsic where a party 
is prevented by trick, artifice or other fraudulent conduct from fairly 
presenting his claim or defense." American Jurisprudence, (Vol. 30A, 
p. 735) states: "A species of fraud frequently regarded as sufficient for 
equitable relief from a judgment is misrepresentation. It prevails where 
the misrepresentation prevents a contest or trial." In support of these 
summarizations of the principles involved are the following cases: 
United States v. Throckmorton, 98 U.S. 61, 25 L.Ed. 93; Pickens v. 
Merriam (C.C.A. 9th, 1917), 242 Fed. 363; Chicago R.I. & P.R. Co. v. 
Callicote, (C.C.A., 8th, 1920) 267 Fed. 799; Bolden v. Sloss-Sheffield 
Steel & Iron Co., (1925, Ala.), 215 Ala. 334, 110 So. 574. 


"If the fraud really prevents the complaining party from making 
a full and fair defense,"’ said the court in Fiske v. Buder, (C.C.A. 8th, 
1942) 125 F.2d 841, "it will justify setting aside a decree whether 


extrinsic or intrinsic." 


In Haggar Company v. United States, (Ct. of Claims, 1955) 138 F. 
Supp. 404, it was held that false and fraudulent allegations made in an 
affidavit, which were not discovered until after entry of the judgment, 
required the setting aside of that judgment in accordance with the provi- 
sions of Rule 60(b) of the Federal Rules of Civil Procedure. 


The factual situation in this case is comparable to that in Chicago 
R.I. & P.R. Co. v. Callicote, 267 Fed. 799, cited above. There, however, 
the defendants had had a trial of the issues but had been prevented by the 
plaintiff's fraudulent scheme from fully presenting their defense to a 
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claim of complete paralysis contrived by the plaintiff and others ina 
personal injury action. In setting aside the judgment on after-discovered 
facts of fraud the court pointed out: "the jury was deceived, the court 
was deceived, the witnesses, many of them, were deceived, — all by the 


conspiracy and fraud, a fraud consisting not merely in the testimony of 
the plaintiff on the trial, but also in the concocted plan outside of court 
pursuant to which a false history of the case was made 'up and proclaimed." 


The amended complaint of the appellant shows the existence of facts 
far more compelling for relief than those present in the foregoing case 
where the court was emphatic in purging the fraud that jhad led to an un- 
just verdict and judgment, by granting the relief that was asked. There, 
unlike the present case, a full trial and adversary hearing had been had. 
Here the appellant has not even been accorded the opportunity of cross- 
examining the witnesses or otherwise presenting his defense to fraudulent 
claims which have led to the deception of the Court and| deprived him of 
a solemn judgment of the District Court without hearing or due process. 


CONCLUSION 


It is respectfully submitted that the order of the United States 
District Court dismissing the second amended complaint of the appellant 
was error and should be reversed. 


Respectfully submitted, 


JOSEPH O. JANOUSEK 


American Security) Building 
Washington, D. C. 


Appellant Pro §S 


EARL H. DAVIS 


210 C Street, N. W. 
Washington, D. C. 


Counsel for Appellant 
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Order Dismissing Second Amended Compiaint 


Notice of Appeal 


Order Granting Defendant's Motion for Order 
of Partial Satisfaction of Judgment 
(Civil Action No. 5128-51) 


JOINT APPENDIX 


[ Filed July 10, 1959] 


IN THE 
UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 
JOSEPH O. JANOUSEK, 
Plaintiff, 
CIVIL ACTION NO. 796-59 


ELIZABETH S. CHATTERTON 
ELEANORE C. FORSYTHE, and 


REALTY TITLE INSURANCE CO., INC 


) 
) 
) 
) 
) 
EFFIE D, CHATTERTON ) 
) 
) 
) 
-) 
) 
) 


Defendants , 


AMENDED 

COMPLAINT TO VACATE ORDER AND FOR INJ UNCTION 

1. This Court has jurisdiction under 11-306, et seq., of the Dis- 
trict of Columbia Code, 1951 Edition. 

2. On May 11, 1949, the plaintiff, in behalf of the defendants 
Elizabeth S. Chatterton, Effie D. Chatterton and Eleanore C. Forsythe, 
obtained a judgment in the name of the defendant Effie D, Chatterton 
against Edward W. Chatterton in Civil Action No, 916 in| the United 
States District Court for the Eastern District of Texas. | The judgment 
there obtained was in the amount of $18, 846.06. On May 1, 1950, in 
breach of their contract with the plaintiff herein, without the plaintiff's 


2 
knowledge, the defendants Elizabeth S. Chatterton, Effie D. Chatterton 
and Eleanore C. Forsythe effected surreptitiously with the judgment 
debtor Edward W. Chatterton a settlement of the judgment in the Texas 
District Court and caused to be filed therein a Satisfaction and dismissal 
of the said judgment of $18, 846.06. 

3. The defendants Elizabeth S. Chatterton, Effie D. Chatterton 
and Eleanore C. Forsythe refused to compensate the plaintiff for his 
professional services extending over a period of more than two years 
and representing extensive time and effort. In consequence thereof, the 
plaintiff filed in this Court an action captioned "Joseph O. Janousek vs. 
Elizabeth S. Chatterton, Eleanor C. Forsythe, Effie D. Chatterton, Civil 
Action No. 5128-51" to recover compensation for the professional serv- 
ices rendered. On July 22, 1953, a judgment was entered in the latter 
Civil action in behalf of the plaintiff, in pertinent part providing: 


“ORDERED, ADJUDGED AND DECREED, that the plaintiff 
shall have judgment against the defendants in an amount 
equal to 35% of any and all other sums received by the 
defendants, or any of them, in payment of the claims of 
Effie D. Chatterton against Edward W. Chatterton and 
Satisfaction and dismissal of the judgment in Civil Action 
No. 916 in the United States District Court for the 
Eastern District of Texas; .. ." 


4. On October 3, 1957, the judgment debtors in Civil Action No. 
5128-51 (who are the defendants Chatterton and-Forsythe herein) filed 
a motion in Civil Action No. 5128-51 entitled “motion for order of partial 
satisfaction of judgment." By that motion representations were made to 
the Court that all sums of money due under the judgment of July 22, 1953, 
had been paid to the date of the motion. Representations were also 
made to the Court by affidavits signed by Effie D. Chatterton, one of the 
defendants herein, and Edward W. Chatterton, her former husband and 
the judgment debtor in the Texas proceeding, with whom she and the de- 
fendants Elizabeth S. Chatterton and Eleanore C, Forsythe (who are the 


3 
daughters of Effie D. and Edward W. Chatterton) had effected surrepti- 
tiously the settlement and dismissal of the Texas District Court judg- 
ment. The affidavits made representations to the Court/to the effect 
that very nominal payments had been made by Edward W. Chatterton and 
received by Effie D. Chatterton in consideration of the dismissal of the 
Texas judgment, and the representations so made to the Court were 
made to conform with the judgment debtors’ motion which represented 
that the plaintiff had been paid 35% of all sums paid by Edward W. 
Chatterton to Effie D. Chatterton, the affidavit of Edward W. Chatterton, 
among other recitals, representing: ''that on May 1, 1950, the aforesaid 
judgment was satisfied and cancelled in consideration of an agreement by 
this affiant and Effie D. Chatterton by which affiant agreed to pay unto 
Effie D. Chatterton the sum of $100 in cash, plus the sum of $50, on 
each month thereafter until the death of this affiant or that of Effie D. 
Chatterton; That affiant pursuant to the aforesaid agreement has paid 
unto Effie D. Chatterton $100.00 on May 1, 1950 and he has paid her 
$50.00 each month thereafter; This affiant has neither agreed to pay nor 
had he paid to either Effie D. Chatterton, Elizabeth Chatterton or Eleanor 
Forsythe, any other money or property than those sums as are set forth 
above." And similar representations were made by Effie D. Chatterton, 
one of the defendants herein, whose affidavit, after reciting an alleged 
agreement, concluded: "This affiant, pursuant to the aforesaid agree- 
ment was paid $100.00 on May 1, 1950 and has received from said de- 
fendant $50.00 per month since that time. Since May 1, |1950 this af- 
fiant has not received any money or property in connection with the afore- 
said agreement or from said defendant Edward W. Chatterton for any 
reason whatsoever, other than those sums set forth above." 

5. While the above motion for order of partial satisfaction of 
judgment was pending, the plaintiff attempted diligently to obtain a fair 
submission of the controversy to the Court by trial of the;issues where 
the witnesses would be before the Court, subject to cross|-examination, 


to tests of credibility and other safeguards possible only by a litigation 


of the issues in a genuine adversary proceeding. 
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6. On February 17, 1958, the District Court, on the basis of the 
affidavits of Edward W. Chatterton and Effie D. Chatterton, and the argu- 
ment of counsel, oral and that presented by way of memorandums in sup- 
port of and in opposition to.the motion for partial satisfaction of judgment, 
entered an order granting the defendant's motion for partial satisfaction 
of judgment and denying the plaintiff's motion to refer the case for hear- 
ing and trial of the,issues. The plaintiff took an appeal to the United 
States Court of Appeals on the sole question of the denial of his motion to 
refer the case for hearing and trial of the issues, which was affirmed. 

7. Throughout the pendency of the motions in the District Court 
and the appeal in the United States Court of Appeals the defendants op- 
posed strenuously any adversary trial of the issues by which the affiants 
Edward W. Chatterton and Effie D. Chatterton, whose general, uncor- 
roborated and self-serving affidavits, as above recited, had been employed 
by the defendants on their motion, would have been subject to cross- 
examination before the Court; and coupled with this strenuous resistance 
on the part of the defendants and their counsel, were their complaints of 
"delays", while the plaintiff sought to avail himself of judicial remedies 
and appellate review in protection of his judgment, when such "delays" 
complained of could have been immediately eliminated by the defendants' 
consent to an adversary trial and proper litigation of the issues. 

8. The plaintiff has, since the order of February 17, 1959, made 
a continuing investigation, and upon information and belief the plaintiff 
States that the affidavits of Edward W. Chatterton and Effie D. Chatterton 
filed by the defendants with their motion for order of partial satisfaction 
of judgment in Civil Action No. 5128-51, were false, contrary to fact 
and made by the said affiants with knowledge of their falsity as a part of 
a fraudulent scheme arranged and contrived by the defendants and Edward 


W. Chatterton for the purpose of falsely representing there were no 
amounts due the plaintiff and judgment creditor in Civil Action No, 5128-51; 
when, upon information and belief, the plaintiff believes that in truth and 

in fact the said Edward W. Chatterton has, under a concealed agreement 
with the defendants herein, paid substantially all of the amount of the 
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Texas judgment to a third person or persons for the future benefit of the 
several defendants herein, and the plaintiff believes that this arrange- 
ment, concealed from the Court and the plaintiff during the pendency of 
their motion for partial satisfaction of judgment was for the express pur- 
pose of obtaining the order of partial satisfaction of judgment, entered 
by the Court on February 17, 1958, in Civil Action No. 5128-51, which 
was obtained by thus alleging that no amounts were due the plaintiff here- 


in when in truth and in fact there is due the plaintiff a sum in excess of 


$6,500.00 on his judgment. 
9. Information concerning the above fraud did not/come to the at- 


tention of the plaintiff until after entry of the order of partial satisfaction 
of the judgment, and denying a trial of the issue, on February 17, 1958; 
and it was successfully concealed from the plaintiff by the defendants 
until after that order, and it was not possible for the plaintiff to determine 
the existence thereof due to the close family relationship|and concealed 
inter-family transactions existing and occurring between|the defendants 
herein, who are the former wife and daughters of Edward W. Chatterton, 
and Clarence M. Dinkins, son-in-law of Edward W. Chatterton and Effie 
D. Chatterton and who is the brother-in-law of Elizabeth|S. Chatterton 
and Eleanore C. Forsythe, who is one of counsel for the defendants 
Chatterton herein, who has represented them and Edward W. Chatterton 
beginning with the dismissal of the Texas judgment in May 1950, and 
who has continued to represent them throughout the litigation in Civil 
Action No. 5128-51, in the motion seeking to show partial satisfaction 
of the judgment in that action, and who continues to represent them in 
this proceeding, without entry of his appearance at any time since the 
surreptitious dismissal of the Texas judgment in 1950. 
10. Notwithstanding his diligent efforts, the plaintiff has been 
hindered by the defendants’ refusal to submit to a trial of the issues, 
By reason of the fraud of the defendants the issues were not open to litiga- 
tion in Civil Action No. 5128-51, and the order of Frebruary 17, 1958, 
was procured by misrepresentations to the Court and in fraud upon the 
plaintiff, as aforesaid, and the plaintiff has thereby been| deprived of a 
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fair opportunity to litigate and protect his rights in the judgment in Civil 
Action No. 5128-51, 

11. There is presently being held to the account of Effie D. 
Chatterton, one of the judgment debtors in Civil Action No. 5128-51, the 
sum of $4, 200.00 by the defendant Realty Title Insurance Company, Inc. ? 
herein, upon which {the plaintiff's judgment in Civil Action No. 5128-51 
is alien. The release of the funds so being held, or any part thereof, 
prior to adjudication of the issues would cause the plaintiff irreparable 
loss, harm and injury. 

WHEREFORE, the plaintiff prays (1) that the order of this Court 
dated February 17, 1958, showing partial satisfaction of the judgment 
in Civil Action No. 5128-51 be vacated; (2) that a temporary restraining 
order and an injunction be granted pending final disposition of this action, 
restraining and enjoining the defendant Realty Title Insurance Company, 
Inc., from disbursing any part of the account of $4, 200.00 being held 
for the account of Effie D, Chatterton; (3) and for such other and further 
relief as to the Court seems proper and just. 

/s/ Joseph O. Janousek, Pro Se 


American Security Building 
Washington, D. C. 


[Certificate of Service] 


[ Filed July 20, 1959] 
MOTION TO DISMISS SECOND AMENDED COMPLAINT 


Come now the defendants Effie D. Chatterton, Elizabeth S. 
Chatterton and Eleanor C. Forsythe, through their attorney, and re- 
spectfully move this Court to dismiss the second amended complaint on 
the ground that said|complaint as amended fails to state a claim upon 
which relief can be granted. 


/s/ 8, Churchill Elmore 
Attorney for the above named defendants 
1331 G Street, N. W. 
[Certificate of Service] Washington 5, D. C. 


[ Filed July 20, 1959] 


POINTS AND AUTHORITIES IN SUPPORT OF MOTION 


TO DISMISS SECOND AMENDED COMPLAINT 


1. The plaintiff by his second amended complaint 


tacks a final order of this Court in Civil Action No. 5128 
Judge Keech February 14, 1958. 
amended complaint the plaintiff states that this Court, prior to its afore- 
ie D. Chatterton 
and by her former husband, Edward W. Chatterton that only nominal sums 


said order, had before it the allegations by defendant Eff 


of money had been received from her former husband by 


collaterally at- 
-51 entered by 


By paragraphs 4, 5 and 6 of his 


said defendant 


and that the amounts claimed by plaintiff to have been received by said 


defendant had not in fact been so received; that the Court of Appeals for 


this Circuit affirmed the order of Judge Keech. 
2. 
has information which leads him to believe that the afore: 


However, by his paragraph No. 8 the plaintiff 


tions were untrue. 
sake of the present motion, it is submitted that the amen 
should be dismissed for failure to state a claim upon whi 
granted, since '* * * such collateral attacks are not pe 


states that he 


said representa- 


Assuming the truth of plaintiff's allegations for the 


ded complaint 
ch relief can be 
rmitted on the 


ground of fraud, where the alleged fraud is a fraud which was in issue in 


that suit." De Bobula v. Goss, 1951, 90 U.S. App. D.C} 


2d 35. 


28, 29, 193 F. 


Because the foregoing allegations of the plaintiff merely charge 


that the affiants whose affidavits were before the Court perjured them- 


selves, this case falls within the circumstances and the language of 


ield, 1951, 88 U.S. App. D.C, 241, 242, 


v. Hawf. i; 


Dowdy 


189 F. 2d 637, 


where the Court said, ''There can be no doubt that the alleged fraud is of 


a purely intrinsic nature, as the appellants contend only 
for the appellees perjured themselves. 
witnesses and their decision was affirmed by this Court. 
had every opportunity to prove the alleged fraud in that s 


that witnesses 


The jury believed the appellees 


The appellants 


uit. Public 


policy as announced in the Throckmorton case, supra,(U.S. v. Throck- 
morton, 1878, 98 U.S. 61, 25 L. ed. 93) demands that there be an end 
to litigation and decrees that a final judgment shall not be set aside for 
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intrinsic fraud. Consequently the appellants second amended complaint 
was properly dismissed." 

/s/ S. Churchill Elmore 

Attorney for defendants 


Effie D. Chatterton, Elizabeth S. 
Chatterton and Eleanore C. Forsythe 


[ Filed August 25, 1959] 


ORDER DISMISSING SECOND AMENDED 
COMPLAINT 


Upon consideration of the motion of defendants to dismiss the 
second amended complaint, and of the opposition to such motion, and 
upon oral argument in open court, it appearing to the' court that the com- 
plaint as amended fails to state a claim upon which relief can be granted, 
it is this 25th day of August, 1959, 

ORDERED that the second amended complaint be and the same is 
hereby dismissed. 


/s/ Joseph C. McGarraghy 
JUDGE 


[Certificate of Service] 


[ Filed September 22, 1959] 
NOTICE OF APPEAL 

Notice is hereby given this 21st day of September 1959, that 
Joseph O. Janousek, the plaintiff herein, hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 25th day of August, 1959 in favor of the 
defendants Effie D. Chatterton, Elizabeth S. Chatterton and Eleanor C. 
Forsythe, and against said plaintiff. 


/s/ Joseph O. Janousek, Pro Se 
Attorney for Plaintiff 
* * * 


[ Filed February 17, 1958] 


IN THE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOSEPH O. JANOUSEK ) 
vs. Civil Action No. 5128-51 
ELIZABETH CHATTERTON, etal. ) 


ORDER 

This case came on for hearing before the Court on February 14, 
1958, on the motion of the defendant Effie D. Chatterton filed October 3, 
1957, for order of partial satisfaction of the judgment herein, and on 
plaintiff's motion to refer the case for hearing and trial of the issues, 
filed February 12, 1958. The motion for partial satisfaction was 
originally heard by Judge Sirica on November 7, 1957, jand was continued 
for ninety days to permit the plaintiff to go to Texas and pursue whatever 
leads he might have there. Judge Sirica specified that the matter was to 
be finished and completed within ninety days from November 7, 1957 
(Transcript, November 7, 1957, p. 22). At the hearing before this 
court, nothing was presented showing support for the suspicion or hunch, 
asserted by plaintiff before Judge Sirica, that defendants have received 
more funds than have been disclosed to him in settlement of the Texas 
judgment secured by plaintiff in behalf of the defendant Effie D. Chatterton. 
Plaintiff indicated to this court that he had taken certain depositions in the 
interval, without result, and for that reason had not caused them to be 
transcribed. The plaintiff being unable to allege any facts in support of 
his contention that the judgment herein in his favor has hot been fully 
satisfied as to the amount due under it to date, the time| allotted by J udge 
Sirica having elapsed, and the defendant having supported her application 
for extraordinary relief by uncontradicted proof of payment of the judg- 
ment in the total amount due plaintiff to date and defendant having shown 
the need for entry of partial satisfaction, the court feels constrained to 
deny plaintiff's motion to refer the case for hearing and trial of the issues 
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and to grant the defendant's motion for order of partial satisfaction of 
judgment, Itis, therefore, this 15th day of February, 1958, 
ORDERED That the plaintiff's motion to refer the case for hear- 
ing and trial of issues be and the same is hereby denied; and it is further 
ORDERED That defendant's motion for order of partial satisfac- 
tion of judgment be and the same is hereby granted. 


/s/ R. B. Keech 
JUDGE 
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STATEMENT OF THE QUESTION PRESENTED 


In the opinion of the appellees, the question is: 


Does dismissal of an independent action to vacate 
an order of the District Court constitute error where the 
complaint, as amended, pleads only allegations which 


were presented to the Court granting the order and which 


were also before this Court, which affirmed the order? 


COUNTER-STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT 


TABLE OF CASES 


Dowdy v. Hawfield, 1951, 88 U.S. App. D.C, 241, 
189 F. 2d 637 


Fletcher v. Jones, 1939, 70 ADP. I D.C. 179, 
105 F. 2d 58 : 


Hodge v. Huff, 1944, 78 U.S. me D.C. 329, 
140 F. 2d 686 - 


Janousek v. Chatterton, 1958, 104 U.S. sail D.C. 300, 
261 F. 2d 766 


United States v. Cetra 1878, 98 U.S 61, 
25 L. Ed. 93 . . 


TEXTS 


I Barron & Holtzoff, Federal Civil —, 1950 Ed. 
Sec. 350, p. 624 
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No. 15,470 


JOSEPH O. JANOUSEK, 
Appellant, 


EFFIE D. CHATTERTON, 
ELIZABETH S. CHATTERTON, 
ELEANORE C. FORSYTHE, 
REALTY TITLE INSURANCE CO., INC 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT ete naa 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES CHATTERTON AND FORSYTHE 


COUNTER-STATEMENT OF THE CASE 


On October 3, 1957, appellees filed in the District Court their 
motion for an order of partial satisfaction of appellant's judgment against 
them, and they supported such motion with affidavits showing the judg- 
ment, rendered over four years previously, to be satisfied to that date. 
Appellant responded by filing his opposition by which he denied such pay- 
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ment and satisfaction. He later filed his supplemental opposition to 
the motion in which he stated that appellees were concealing from him 


the true facts concerning the payment of the judgment. (Appeal No. 14,- 


448, J.A.12). 


On November 7, 1957, after oral argument on appellees’ motion 
to Judge Sirica, during which hearing appellant stated'to the Court that 
appellees had received funds derived from his judgment in excess of 
that which they represented in their motion, Judge Sirica granted appel- 
lant a continuance of three months in which to investigate the facts of 
the matter in question. Such continuance was granted despite the fact 
that appellant had to that time enjoyed a period of over four years in 
which to uncover the misrepresentations which he alleged (Appeal No. 
14,448, J.A.13). However, Judge Sirica did specify in his ruling from 
the bench that the matter must be concluded within the time of his 
continuance (J.A.9). 


On January 28, 1958, about two weeks before the time set for the 
final hearing of appellees’ motion, the appellant took the depositions of 
appellees and other witnesses but he failed to have them transcribed 
and put before the Court (J.A.9; Appeal No. 14,448, J.A.14a,29). On 
February 12, 1958, two days prior to the hearing date, appellant filed 
his motion "for referral of the case for hearing and trial of the issues" 
(J.A.9). 


Both motions were heard by Judge Keech on February 14, 1958, 
during which proceeding appellant again stated his charges that appellees 
had made misrepresentations by their affidavits. Appellant further stated 
to Judge Keech, by both his motion for a referral of the case for a trial 
of the issues and by his oral argument, that appellees had concealed from 
him the true facts as to their receipt of funds to which his judgment would 
attach (Appeal No. 14,448, J.A.14a, 27, 31). No factual allegations of the 
payment of the judgment or lack thereof were advanced by appellant at 
such hearing (J.A.9), although he stated orally to the Court that "he could 
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bring in evidence" (Appeal No. 14,448, J.A. 31). On February 15, 1958, 
the District Court granted appellees’ motion and denied that of appellant 
(J.A. 9, 10). 


Thereafter appellant prosecuted his appeal of such order to this 
Court, and in Janousek v. Chatterton, No. 14,448, decided December 4, 
1958, 104 U.S. App. D.C. 300, 241 F.2d 766, this Court handed down its 
judgment per curiam affirming the order of Judge Keech, by which this 
Court stated: 

"A judgment creditor appeals from an order 
of partial satisfaction of judgment entered ona 
motion of the judgment debtor pursuant to Rule 
60(b) 5, F.R. Civ. P., 28 U.S.C.A. We find no 
error." 

Appellant on July 10, 1959, filed his second amended complaint 
to vacate the order of Judge Keech, in which appellant alleged that the 
affidavits supporting appellees’ motion for partial satisfaction of judg- 
ment contained wilful misrepresentations of fact, that appellees commit- 
ted fraud by concealing the true facts and that appellant /had discovered 
such fraud only after the entry of the order which he attacks. Appellant 
further alleged therein that he was prevented from the discovery of the 
fraud prior to the hearing before Judge Keech because of the denial to 
him of a trial of the issues and because of appellees’ concealment of 


the facts (J.A.5). 


The District Court, Judge McGarraghy sitting, granted appellees’ 
motion to dismiss the second amended complaint on August 25, 1959 
(J.A. 8)and this appeal followed. 


SUMMARY OF ARGUMENT 


Since the appellant's second amended complaint contains no 
allegations which had not been made to the Court prior to the entry 
of the order which he attacks, his complaint as amended is grounded 
wholly upon intrinsic fraud, a basis insufficient to constitute a cause 
of action to set aside a judgment. It is the duty of the Courts to uphold 
public policy which demands that litigation must come to an end, and 
that therefore matters which were before the Court which granted the 
judgment or which could have been presented to the trial Court are not 
permitted to be relitigated. 


ARGUMENT 


Appellant's second amended complaint to vacate the order of 
Judge Keech entered in another action, contains nothing more than 
averments going to the merits of whether or not appellant's judgment 
was Satisfied, the very same matter in issue before Judge Keech, 
thoroughly argued to him in all of its aspects, and just as thoroughly 
presenved to this Court on appeal in Janousek v. Chatterton, No. 14,448, 
decided December 4, 1958, 104 U.S. App. D.C. 300, 261 F.2d 766. 


The first eight paragraphs of the second amended complaint are 


“nothing more than recitals of what has heretofore been considered by 


the District Court and by this Court. To the extent that there is any 
variance in the appellant's recital of proceedings had in the trial Court 
and in this Court, such allegations are not well pleaded and therefore 

not admitted by motion to dismiss. Fletcher v. Jones, 1939, 70 App. D.C. 


179, 182, 105 F. 2d'58; I Barron & Holtzoff, Federal Civil Procedure, 
1950 ed., sec. 350, p. 624. 
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In paragraph 10 of his complaint, as amended, appellant alleges 
that he was not granted a fair adversary hearing on the issue of payment 
of his judgment. This is one of the issues he raised before Judge Keech 
and before this Court on appeal, 


He says in paragraph 9 that he was unable to discover the alleged 
perjury committed before Judge Keech until well after the final hearing, 


But as is evident from an examination of appellant's supplemental opposi- 
tion to appellees’ motion for satisfaction of judgment, his motion for trial 
of the issues, and the transcript of his oral argument both to Judge Sirica 


and Judge Keech during the proceedings leading to the order which appel- 
lant attacks, he stated and re-stated his allegations of |such concealment 
of the facts by appellees, the family relationship of appellees, and the 
Supposed misrepresentation by appellees. As shown by such pleadings 
and argument, to which he refers by his second amended complaint, 
appellant had been afforded over four years plus the continuance of 

three months granted him by Judge Sirica in which to uncover the alleged 
fraud of which he now complains, 


But even if the Court were disposed to disregard the repetitiousness 
of appellant's allegations of perjury and fraud, and treat them as matters 
of fact well pleaded, such allegations amount at best to 2 charge of intrin- 
sic fraud only, and do not constitute a basis for setting aside a judgment. 
This Court treated the question of whether such allegations of perjury _ 
constitute a cause of action to vacate a judgment in Dowdy v. Hawfield, 
1951, 88 U.S. App. D.C. 241, 189 F.2d 637, a case so squarely in point 
with the case now under consideration that appellees are led to wonder 
whether appellant intentionally followed the pattern of proceedings of 
the Dowdy case in this action. At page 242 of 88 U.S. App. D.C., after 
holding pursuant to United States v. Throckmorton, 1878, 98 U.S. 61, 

25 L.Ed. 93, that the fraud must be extrinsic or collateral to the matter 
on which the decree was rendered if the judgment is to be Set aside, 
said: 
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"There can be no doubt that the alleged fraud is 
of a purely intrinsic nature, as the appellants 
contend only that witnesses for the appellees 
perjured themselves. The jury believed the 
appellees’ witnesses and their decision was 
affirmed by this Court. The appellants had 
every opportunity to prove the alleged fraud 
in that suit. Public policy as announced in the 
Throckmorton case, supra, demands that a 
final judgment shall not be set aside for intrin- 
sic fraud. Consequently the appellants’ second 
amended complaint was properly dismissed." 


The appellant! in effect complains to this Honorable Court that 
Judge McGarraghy erred in following the law as stated long ago by the 


Supreme Court in the Throckmorton Case, supra, in which it was said 


that public policy demands that there be an end to litigation and that 
intrinsic fraud is not a basis for striking down a judgment. This Court 
in Hodge v. Huff, 1944, 78 U.S. App. D.C. 329, 330, 140 F. 2d 686, 
expertly summed up the principle of finality of judgments and the 
reasons therefore by saying: 


"The law aims to invest judicial determinations 
with the utmost permanency consistent with 
justice. That the formal pronouncements of 
legal tribunals shall enjoy every possible degree 
of finality and conclusiveness is a necessary pred- 
icate to the proper functioning of courts. To per- 
mit their decisions to be evaded for insufficient 
cause would tend to disrupt the administration af 
justice and bring courts into disrepute. Sound 
policy demands that judgments shall not be treated 
lightly nor easily overthrown. Firmly established 
principles of law, developed to effectuate this funda- 
mental policy, allow courts to sustain collateral 
attacks only when objections to the judgment are 
such as to render it not merely erroneous but void." 


Accordingly, it is respectfully urged that the lower Court 
committed no error in dismissing appellant's second amended com- 
plaint and that such order of dismissal should be affirmed. 


Respectfully submitted, 


S. CHURCHILL ELMORE 


1333 G Street, N.W. 
Washington 5, D. C. 


Attorney for Appellees 
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